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i 

QUESTIONS PRESENTED 

 

I. Did the Second Circuit Opinion violate Stolt-Nielsen S.A. v. AnimalFeeds 
International Corporation, 559 U.S. 662 (2010), and core principles of labor 

law by confirming an award that exceeded the collective bargaining 

agreement’s grant of “appellate” authority where the arbitrator affirmed 

employee discipline on new grounds and failed to provide a fair hearing? 

 

II. Did the Second Circuit Opinion conflict with Boise Cascade Corp. v. Paper 
Allied-Industrial, Chemical & Energy Workers (PACE), Local 7-0159, 309 

F.3d 1075 (8th Cir. 2002), and its progeny requiring vacatur where the 

arbitrator ignored critical and specific provisions of the collective 

bargaining agreement in favor of applying the agreement’s general 

provisions? 
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1 

OPINIONS BELOW 

 

The opinion of the United States District Court for the Southern District of 

New York is reported in National Football League Management Council v. National 

Football League Players Association, 125 F. Supp. 3d 449 (S.D.N.Y. 2015), rev’d, 820 

F.3d 527 (2d Cir. 2016). The opinion of the United States Court of Appeals for the 

Second Circuit is reported in National Football League Management Council v. 

National Football League Players Association, 820 F.3d 527 (2d Cir. 2016). 

STATEMENT OF JURISDICTION 

The United States District Court for the Southern District of New York had 

original federal jurisdiction over this action under 28 U.S.C. § 1331 (2012) because 

this case arises under two federal statutes: Section 301 of the Labor Management 

Relations Act (the “LMRA”), 29 U.S.C. § 185 (2012), and Section 10 of the Federal 

Arbitration Act (the “FAA”), 9 U.S.C. § 10 (2012). R. at 2. The district court vacated 

Commissioner Roger Goodell’s (the “Commissioner”) arbitration award, and the 

National Football League Management Council (the “NFLMC”) appealed the final 

judgment to the Second Circuit Court of Appeals. R. at 41, 73.  

The Second Circuit had jurisdiction over this case under 28 U.S.C. § 1291 

(2012). In a split decision issued on April 25, 2016, the Second Circuit reversed the 

district court’s decision and reinstated the Commissioner’s award. Nat’l Football 

League Mgmt. Council, 820 F.3d at 548-49. The petitioner then filed a timely petition 

for a writ of certiorari, which this Court granted. This Court has jurisdiction over this 

case under 28 U.S.C. § 1254(1) (2012). 
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

This case arises under Section 301 of the LMRA, 29 U.S.C. § 185, and involves 

the application of Section 10 of the FAA, 9 U.S.C. § 10, which are both reproduced in 

the Appendix. 

STATEMENT OF THE CASE 

Statement of the Facts 

On May 11, 2015, only a few short months after the New England Patriots’s 

(the “Patriots”) sensational victory in the Super Bowl, Mr. Tom Brady’s National 

Football League (“NFL”) career and life were put on hold by an unprecedented 

disciplinary decision levied against him by NFL Commissioner Roger Goodell. R. at 

11-12. After coming to this decision, the NFL informed Mr. Brady that he would be 

suspended for the Patriots’s first four games of the 2015-2016 NFL season. Id. Mr. 

Brady received the disciplinary decision in a letter, not from the Commissioner, but 

from Troy Vincent, the NFL’s Executive Vice President. Id. The disciplinary action 

resulted from the near four-month investigation into the apparent under-inflation of 

the Patriots’s footballs prior to the team’s 2015 conference championship game 

against the Indianapolis Colts (the “Colts”). R. at 4. 

During the first half of the championship game, the Colts’s equipment staff 

tested the air pressure in one of the Patriots’s footballs and found that it was inflated 

to 11 pounds per square inch (“psi”). R. at 5. The 2014 NFL Official Playing Rules 

required that footballs be inflated within the range of 12.5 to 13.5 psi. Id. In response 

to this discovery, NFL officials at the game obtained and tested eleven additional 
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Patriots’s footballs, finding them all to be below 12.5 psi. Id. While there were a 

number of plausible explanations for the under-inflation, including the drastic 

temperature change the balls had undergone when moved from the warm locker room 

to the frozen tundra of New England’s Gillette Stadium, R. at 102, the NFL decided 

to launch a full-scale investigation into whether there was a scheme by the Patriots 

to deflate the balls. R. at 4. 

On January 23, 2015, the NFL retained Theodore V. Wells, Jr. and his law firm 

to conduct, what the NFL deemed, an “independent” investigation into the under-

inflation of the Patriots’s footballs. Id. Despite the NFL’s claims that the investigation 

was independent, Mr. Wells actually performed his investigation in conjunction with 

Jeff Pash, the NFL’s Executive Vice President and General Counsel. Id. The results 

of the lengthy investigation were finally released in a public report (the “Wells 

Report”) on May 6, 2015. R. at 6. Mr. Wells found little evidence of ball-tampering 

during his investigation. Id. Nevertheless, Mr. Wells and his staff concluded “it [was] 

more probable than not” that certain Patriots’s personnel participated in a deliberate 

attempt to circumvent the NFL Playing Rules. R. at 269. Particularly, Mr. Wells 

concluded that two members of the Patriots’s equipment staff, Jim McNally and John 

Jastremski, engaged in a deliberate scheme to deflate the Patriots’s footballs prior to 

the game. R. at 269-70. 

Mr. Wells’s most shocking conclusion, however, was that Mr. Brady was aware 

of the alleged deflation scheme. R. at 274. Mr. Wells inferred it was “more probable 

than not” Mr. Brady was “at least generally aware” of the football deflation. Id. He 
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came to this conclusion despite recognizing that there was even “less direct evidence 

linking [Mr. Brady] to tampering activities” than there was linking Mr. McNally and 

Mr. Jastremski to the ball-tampering. Id. Mr. Wells justified his hypothesis on 

relatively few evidentiary bases that are shaky at best. R. at 274-276.  

First, Mr. Wells cited as evidence certain texts exchanged between Mr. 

McNally and Mr. Jastremski, where Mr. Jastremski claimed he was in contact with 

Mr. Brady about the ball-deflation. Id. Second, Mr. Wells relied on the increased 

frequency of texts between Mr. Brady and Mr. Jastremski after the investigation 

began to conclude that Mr. Brady was “monitoring” Mr. Jastremski, rather than it 

simply being a natural consequence of the increased media attention. R. at 275. 

Finally, Mr. Wells’s most alarming basis for his conclusion was a mere assumption 

that the equipment staff would not have engaged in such tampering without Mr. 

Brady’s knowledge and approval. R. at 276. This inference was based not on firm 

evidence, but instead on speculation and personal intuition. Id. Tellingly, Mr. Wells 

was not prepared to make this same conjecture about any other member of the 

Patriots’s staff, including head coach Bill Belichick. R. at 270.   

Relying on nothing more than these findings, the Commissioner authorized 

Mr. Vincent to suspend Mr. Brady for the first four games of the Patriots’s 2015-2016 

season. R. at 10-11. The Commissioner imposed Mr. Brady’s discipline by invoking 

his general authority to suspend players for “conduct detrimental to the integrity of” 

the NFL pursuant to Article 46 of the Collective Bargaining Agreement (the 

“Agreement”) signed by the NFLMC and the NFL Players Association (the “NFLPA”). 
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R. at 10-11, 398. In punishing Mr. Brady pursuant to his general Article 46 power, 

the Commissioner ignored the specific punishment for equipment violations 

contained in the NFL Player Policies, which was part of the Agreement. R. at 443. 

This section expressly provides that first-time equipment “offenses will result in 

fines.” Id. (emphasis omitted). 

On May 14, 2015, Mr. Brady promptly appealed the Commissioner’s discipline 

pursuant to Article 46. R. at 11, 398. The Commissioner appointed himself as 

arbitrator to determine the appeal, invoking his arbitral authority under Article 46. 

R. at 398-99. Not surprisingly, on May 19, 2015, Mr. Brady submitted a request that 

the Commissioner recuse himself due to evident partiality stemming from the 

Commissioner’s May 6, 2012 public statements. R. at 12. In his public comments, the 

Commissioner applauded the truthfulness and completeness of the Wells Report, 

thereby binding himself to its findings before providing Mr. Brady with any 

opportunity to oppose them. Id. Despite the Commissioner’s apparent partiality as to 

the facts of Mr. Brady’s case, the Commissioner peremptorily denied the recusal 

motion without even holding a hearing on the issue. R. at 109. 

Additionally, Mr. Brady moved for discovery of Mr. Wells’s investigative 

documents used in preparing the Wells Report. R. at 37. Mr. Brady made this request 

pursuant to Article 46 of the Agreement, which requires that the parties to an 

arbitration exchange documents they intend to rely on three days prior to the 

arbitration. R. at 399. Despite Mr. Brady’s substantial compliance with the NFLMC’s 

discovery requests, the Commissioner denied his request for Mr. Wells’s investigative 
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documents, stating that those documents played no role in the disciplinary decision. 

R. at 37. 

The Commissioner held the arbitral hearing on June 23, 2015. R. at 16. Mr. 

Brady willingly complied with every evidentiary request the NFLMC and the 

Commissioner made during the hearing. R. at 110-11. He testified for hours and 

produced all of his emails and phone records. Id. The phone records supported his 

consistent position that he was never in contact with Mr. McNally and never 

discussed the deflation of footballs. R. at 111-12. However, Mr. Brady was unable to 

produce some requested text messages that were on an old phone no longer in his 

possession prior to the hearing. Id. Mr. Brady had, and still retains, a habitual 

practice of recycling his cell phones to protect the privacy of his family and close 

acquaintances. Id. However, this did not prevent Mr. Wells from obtaining the 

relevant messages from other sources, and all of the messages were already included 

in the Wells Report. Id. 

The Commissioner eventually affirmed Mr. Brady’s four game suspension on 

the grounds that Mr. Brady “knew about, approved of, consented to, and provided 

inducements and rewards in support” of the alleged ball-deflating scheme. R. at 18. 

This finding was not based on the Wells Report, which only found that Mr. Brady was 

“generally aware” of the alleged scheme. R. at 274. Rather, the Commissioner relied 

on Mr. Brady’s long-standing practice of recycling his cell phones, which the 

Commissioner re-characterized as “the willful destruction of potentially relevant 

evidence” to infer that Mr. Brady was actively participating in the scheme. R. at 18. 
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Procedural History 

Following issuance of the Commissioner’s award, the NFLMC sought to have 

the award confirmed by the District Court for the Southern District of New York. R. 

at 1. The NFLPA filed a countermotion on behalf of Mr. Brady pursuant to 29 U.S.C. 

§ 185 seeking to vacate the award under 9 U.S.C. § 10. Id. Following a hearing, the 

district court vacated the Commissioner’s award and Mr. Brady’s suspension, R. at 

41, finding that Mr. Brady had no notice that he could be suspended, rather than 

fined, for equipment tampering or for general awareness of another’s wrongdoing, R. 

at 22, and that the Commissioner failed to provide him with a fundamentally fair 

hearing. R. at 33-34. 

The NFLMC appealed the decision to the Second Circuit Court of Appeals, R. 

at 73-74, which reversed the district court in a divided opinion and remanded with 

instructions to the district court to confirm the Commissioner’s Award. Nat’l Football 

League Mgmt. Council, 820 F.3d at 548-49. The court applied the legal standard 

governing review of an arbitration award discussed in United Steelworkers v. 

Enterprise Wheel & Car Corp., 363 U.S. 593 (1960), which commands that the award 

is drawn from the essence of the collective bargaining agreement. First, the court held 

that Mr. Brady had adequate notice he could be suspended for conduct detrimental 

to the league under Article 46 of the Agreement. Nat’l Football League Mgmt. 

Council, 820 F.3d at 539-40. Second, the court held that the Commissioner was free 

to consider new facts adduced at the hearing when affirming the discipline. Id. at 544. 

Finally, the court found that the Commissioner had discretion to exclude cumulative 
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evidence and the Commissioner’s decision to deny Mr. Brady’s discovery requests did 

not constitute a fundamentally unfair trial. Id. at 546-47. The NFLPA filed a timely 

petition for a writ of certiorari, which this Court granted. 

SUMMARY OF THE ARGUMENT 

While arbitrators are granted substantial discretion in crafting awards, this 

discretion is not unlimited. Rather, an arbitrator is constrained to interpretation and 

application of the parties’ collectively bargained-for agreement, and his award must 

draw its essence from that agreement. In reversing the district court, and remanding 

with instructions to confirm the Commissioner’s award, the Second Circuit erred for 

two reasons: first, the Commissioner exceeded his authority under the Agreement by 

sustaining Mr. Brady’s suspension on new facts and failing to provide Mr. Brady a 

fundamentally fair hearing; second, the award did not draw its essence from the 

Agreement because the Commissioner ignored unambiguous, bargained-for language 

requiring that fines be imposed for equipment violations. 

First, the Second Circuit erred in ordering confirmation of the Commissioner’s 

award because the Commissioner exceeded his authority under the parties’ 

Agreement when he affirmed Mr. Brady’s suspension on entirely novel grounds that 

did not form the basis for the disciplinary decision and failed to provide Mr. Brady 

with a fundamentally fair hearing. Instead, the Commissioner relied on new facts, 

not available at the time the discipline was levied, to make the colossal conjecture 

that Mr. Brady actively participated in the scheme. An arbitrator’s authority is 

created by the parties’ collective bargaining agreement, and the arbitrator’s duty is 
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to effectuate the parties’ intent as evidenced by their agreement. Thus, an arbitrator 

exceeds his authority when he considers issues beyond the scope of those presented 

by the parties. Accordingly, when reviewing disciplinary decisions, arbitrators are 

confined to determining whether the discipline is justified by the grounds that existed 

at the time the discipline was levied. An arbitrator is not free to create new grounds 

and affirm the disciplinary decision on those new grounds unless the parties to the 

dispute expressly authorized him to do so. Further, even though the procedural 

requirements of federal courts do not restrict an arbitrator, parties must nonetheless 

be provided with a fair hearing. 

Here, the Commissioner exceeded his authority under the Agreement when he 

affirmed the disciplinary decision on new grounds that were not part of the basis for 

the original disciplinary decision. The issue submitted to the Commissioner was 

whether Mr. Brady’s discipline was justified by the existing grounds: his alleged 

general awareness of the ball-deflating scheme. The Commissioner exceeded the 

scope of his authority when he considered new facts surrounding Mr. Brady’s habitual 

recycling of his cell phones to affirm the discipline on an entirely novel ground. Mr. 

Brady’s original suspension was based on the findings of the Wells Report, which only 

stated Mr. Brady was generally aware of the alleged ball-deflating scheme. Thus, the 

Commissioner was limited to determining whether the evidence supported or 

rebutted the finding of general awareness – and nothing more. If the evidence did 

support the finding of general awareness, then the Commissioner was required to 

decide whether that finding alone justified Mr. Brady’s suspension. Instead, the 
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Commissioner used the evidence of Mr. Brady’s habitual cell phone recycling to make 

an entirely new finding that Mr. Brady was involved in the ball-deflating scheme and 

supported it by offering various inducements to the equipment staff. The 

Commissioner exceeded his authority and violated core labor law principles when he 

crafted novel grounds for the discipline and affirmed Mr. Brady’s suspension on those 

grounds.  

Furthermore, the Commissioner failed to provide Mr. Brady with a 

fundamentally fair trial for two reasons. First, he failed to provide Mr. Brady with 

adequate notice that he could be suspended for general awareness of another’s 

wrongdoing. Both the Agreement and the NFL’s law of the shop require that a player 

be afforded advance notice of potential punishments that could result from his actions 

before the player is disciplined. Second, the Commissioner improperly denied the 

NFLPA’s discovery request for Mr. Wells’s investigatory documents in violation of the 

parties’ bargained-for procedural requirements. The Agreement requires the parties 

to exchange the documentary evidence they intend to rely on three days prior to the 

arbitral hearing. The Commissioner was not free to ignore the parties’ bargained-for 

procedures in favor of his own procedural preferences. Therefore, this Court should 

vacate the Commissioner’s award because he exceeded his authority under the 

Agreement and failed to provide Mr. Brady with a fundamentally fair hearing. 

The Second Circuit also erred in ordering confirmation of the Commissioner’s 

award because the Commissioner ignored critical provisions of the parties’ 

Agreement when crafting his award in violation of core labor law principles. An 
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arbitrator’s duty is to effectuate the parties’ intent. Thus, when the parties’ collective 

bargaining agreement contains unambiguous language probative to resolution of 

their dispute, an arbitrator is not free to disregard the language in favor of his own 

notions of industrial justice. Further, the arbitrator cannot ignore specific provisions 

of the parties’ agreement in favor of applying more general provisions. Rather, courts 

have held that specific provisions of the agreement must limit the application of the 

general provisions to areas not inconsistent with the specific provisions. An arbitrator 

cannot choose to ignore the specific terms of the parties’ agreement when they are 

probative to the dispute, yet escape judicial scrutiny merely by feigning contract 

interpretation.  

Here, the Commissioner ignored unambiguous and probative language in the 

Agreement requiring fines for first-time equipment offenses. Both the Agreement and 

the NFL’s law of the shop support characterizing footballs as equipment, so the 

Commissioner was not free to ignore the Agreement’s unambiguous language 

requiring fines in favor of his own policy decision to suspend Mr. Brady for four 

games. Further, the Commissioner did not have authority to use his general Article 

46 power to punish conduct detrimental to the league because the application of that 

general provision was limited by the specific, bargained-for provisions in the 

Agreement requiring fines for first-time equipment offenses. When parties bargain 

for specific terms to govern a situation, those specific terms must limit the application 

of general terms. Therefore, this Court should reverse the Second Circuit decision 

and remand to the district court with orders to vacate the Commissioner’s award. 
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ARGUMENT 
 

“The wide acceptance of arbitration as a terminal step in the grievance 

procedure . . . is explained generally on the grounds . . . that the discretion of the 

arbitrator is confined by the agreement under which the grievances arise.” Harry 

Shulman, Reason, Contract, and Law In Labor Relations, 68 HARV. L. REV. 999, 1008 

(1955). As the administrator of the agreement, “the arbitrator’s task is to effectuate 

the intent of the parties.” Alexander v. Gardner-Denver Co., 415 U.S. 36, 53 (1974). 

In adherence to this core principle of labor arbitration, courts have consistently held 

that an arbitrator’s award “is legitimate only so long as it draws its essence from the 

collective bargaining agreement.” United Steelworkers v. Enterprise Wheel & Car 

Corp., 363 U.S. 593, 597 (1960). However, interpretation of the collective bargaining 

agreement is not limited to its express terms, but also includes “the practices of the 

industry and the shop.” United Steelworkers v. Warrior & Gulf Navigation Co., 363 

U.S. 574, 581-82 (1960).  

Although courts afford arbitrators a substantial amount of deference, an 

arbitrator is still confined “to interpretation and application of the collective 

bargaining agreement” and is not free to “dispense his own brand of industrial 

justice.” Enterprise Wheel, 363 U.S. at 597. The collective bargaining agreement is 

“at once the source and limit” of the arbitrator’s power. Warrior & Gulf Navigation, 

363 U.S. at 586. An arbitrator is required to enforce an agreement to arbitrate in 

accordance with its terms. Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 559 U.S. 

662, 680-81 n.8 (2010) (citing Mastrobuono v. Shearson Lehman Hutton, Inc., 514 
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U.S. 52, 57-58 (1995)). When an arbitrator exceeds the limitations that the collective 

bargaining agreement placed on his authority, vacatur of his award is proper under 

the FAA. See 9 U.S.C. § 10(a)(4) (stating that vacatur is proper where an arbitrator 

exceeds his powers).  

Accordingly, many courts have found that an arbitrator, in effectuating the 

parties’ intent, is limited to consideration of the issues that the parties submitted for 

his resolution. See Enterprise Wheel, 363 U.S. at 598 (stating that an arbitrator 

exceeds his authority under a collective bargaining agreement and labor law 

principles when he considers issues beyond the scope of those submitted by the 

parties). Thus, the correctness of a disciplinary decision must “stand or fall upon the 

reason given at the time of” that disciplinary decision. United Paperworkers Int’l 

Union v. Misco, Inc., 484 U.S. 29, 40 n.8 (1987) (quoting In re W. Va. Pulp & Paper 

Co., 10 Lab. Arb. Rep. (BNA) 117, 118 (1947) (Guthrie, Arb.)). Further, although the 

procedural requirements of a federal court do not constrain an arbitrator, he must 

nevertheless provide the parties with a fundamentally fair hearing in line with their 

agreement. See Bell Aerospace Co. v. Local 516, UAW, 500 F.2d 921, 923 (2d Cir. 

1974) (stating that the arbitrator must grant the parties a fair hearing). 

Additionally, an arbitrator shall not ignore the parties’ intent in favor of his 

own notions of sound policy. See Stolt-Nielsen, 559 U.S. at 672. Thus, where the 

“plain text of the agreement is unmistakably clear, it is presumed to evince the 

parties’ intent” and the arbitrator may look to no other source to interpret the 

agreement. Boise Cascade Corp. v. Paper Allied-Industrial, Chemical & Energy 
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Workers (PACE), Local 7-0159, 309 F.3d 1075, 1082 (8th Cir. 2002). Consequently, 

“specific items will limit the application of a general provision to areas not 

inconsistent with the specific terms.” Atlanta Nat’l League Baseball Club v. Kuhn, 

432 F. Supp. 1213, 1224 n.9 (N.D. Ga. 1977). 

Here, the Second Circuit erred in reversing the district court’s decision to 

vacate the Commissioner’s award for two reasons. First, the Commissioner exceeded 

the authority granted to him by the Agreement when he sustained the discipline 

imposed on Mr. Brady based on new grounds that were not submitted to him by the 

parties and also failed to provide Mr. Brady with a fundamentally fair hearing. 

Second, the Commissioner’s award was not derived from the essence of the 

Agreement because the Commissioner ignored critical provisions of the “Other 

Uniform/Equipment Violations” section (the “Equipment Violations section”), 

bargained for by the parties, which specifically provided that fines be imposed for 

equipment tampering. Instead, the Commissioner used his general Article 46 power 

to discipline Mr. Brady in violation of the Agreement and core labor arbitration 

principles. 

I. THE SECOND CIRCUIT ERRED WHEN IT REINSTATED THE COMMISSIONER’S 

ARBITRATION AWARD BECAUSE THE COMMISSIONER EXCEEDED THE AUTHORITY 

GRANTED TO HIM BY THE PARTIES’ AGREEMENT WHEN HE SUSTAINED MR. 

BRADY’S SUSPENSION ON NEW GROUNDS AND FAILED TO PROVIDE MR. BRADY 

WITH A FUNDAMENTALLY FAIR HEARING. 

 

Arbitrators are confined “to interpretation and application of the collective 

bargaining agreement” and are not free to “dispense [their] own brand of industrial 

justice.” Enterprise Wheel, 363 U.S. at 597. Accordingly, an arbitrator is required to 
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enforce the parties’ agreement in accordance with its terms. Stolt-Nielsen, 559 U.S. 

at 680-81 n.8 (citing Mastrobuono, 514 U.S. at 57-58). Thus, an arbitrator’s award is 

only enforceable “to the extent it does not exceed the scope of the parties’ submission” 

of issues. United Parcel Serv., Inc. v. International Brotherhood of Teamsters, 55 F.3d 

138, 142 (3d Cir. 1995). Consequently, arbitrators should only review the correctness 

of disciplinary awards based upon “the reason given at the time of” that disciplinary 

decision. See, e.g., Misco., 484 U.S. at 40 n.8 (quoting In re W. Va. Pulp & Paper, 10 

Lab. Arb. Rep. (BNA) at 118); Gulf Coast Industrial Workers Union v. Exxon Co., 991 

F.2d 244, 256 (5th Cir. 1993).  

Further, although the procedural requirements of a federal court do not 

restrict an arbitrator, he nonetheless must “grant the parties a fundamentally fair 

hearing.” Bell Aerospace, 500 F.2d at 923. What is fundamentally fair depends upon 

the parties’ agreement and the industry’s law of the shop. See Harry Hoffman 

Printing, Inc. v. Graphic Communication International Union, Local 261, 950 F.2d 

95, 99 (2d Cir. 1991) (vacating the arbitrator’s award, which was based on lack of 

notice, because the parties’ collective bargaining agreement contained no notice 

requirement). When parties bargain for their own arbitration procedures, arbitrators 

are not free to ignore the clear language of the collective bargaining agreement and 

institute their own procedures. See Misco, 484 U.S. at 40-41 (stating that an 

arbitrator cannot replace the parties’ bargained-for procedures with the arbitrator’s 

own procedural choices). 
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Here, the Second Circuit erred in reinstating the Commissioner’s award for 

two reasons. First, the Commissioner exceeded the authority granted to him by the 

Agreement and core labor law principles when he affirmed Mr. Brady’s discipline 

upon new grounds that were not within the issue submitted by the parties. Second, 

the Commissioner violated the appellate authority granted by the Agreement because 

he failed to provide Mr. Brady with a fundamentally fair hearing. The Commissioner 

did not provide Mr. Brady with adequate notice of his potential punishment and 

severely limited his discovery, which are both required by the Agreement and the 

NFL’s law of the shop. 

A. The Commissioner Exceeded His Authority Under the Agreement and 

Core Labor Law Principles When He Affirmed Mr. Brady’s Discipline 

Upon New Grounds That Did Not Form the Basis of the Original 

Disciplinary Decision. 

 

The arbitrator’s duty is to “effectuate the intent of the parties.” Alexander, 415 

U.S. at 53. To safeguard this vital principle of labor law, courts have consistently held 

that “an arbitrator is confined to interpretation and application of the collective 

bargaining agreement; he does not sit to dispense his own brand of industrial justice.” 

Enterprise Wheel, 363 U.S. at 597. The arbitrator’s task “is to interpret and enforce 

[the] contract, not to make public policy.” Stolt-Nielsen, 559 U.S. at 671. Thus, the 

arbitrator must “give effect to the contractual rights and expectations of the parties.” 

Volt Info. Sci., Inc. v. Bd. of Tr. of Leland Stanford Junior Univ., 489 U.S. 468, 479 

(1989). An arbitrator “has no general charter to administer justice” because the 

arbitrator’s authority to resolve a dispute is both “created by and confined [by] the 

parties.” Warrior & Gulf Navigation, 363 U.S. at 581. Therefore, the parties do not 
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give an arbitrator limitless authority to resolve any issue “simply by agreeing to 

submit their disputes to [the] arbitrator.” Stolt-Nielsen, 559 U.S. at 685. 

Vacatur is proper when an arbitrator exceeds the authority granted to him by 

the parties. For example, in Stolt-Nielsen, this Court vacated the arbitrators’ award 

because they ignored the parties’ intent by reading an implied provision into the 

parties’ collective bargaining agreement. Id. at 685-87. The panel of arbitrators 

inferred a right to class arbitration even though the parties’ agreement was silent on 

the issue. Id. at 669. In vacating the award, this Court refused to characterize the 

issue as merely a procedural question for the arbitrators to resolve, but instead found 

that the relevant question was “whether the parties agreed to authorize class 

arbitration.” Id. at 687 (emphasis in original). Because the parties did not expressly 

authorize the panel to infer class arbitration, the arbitrators were not free to 

“presume[] the parties consented to it by simply agreeing to submit their disputes to” 

the arbitrators. Id. at 685. Thus, this Court held that the arbitrators exceeded their 

authority and vacated the award. Id. at 686-87. 

After Stolt-Nielsen, courts have held that “an arbitrator has the power to 

decide an issue only if the parties have authorized the arbitrator to do so.” Opalinski 

v. Robert Half Int’l Inc., 761 F.3d 326, 331 (3d Cir. 2014); see also Chesapeake 

Appalachia, LLC v. Scout Petroleum, LLC, 809 F.3d 746, 754 (3d Cir. 2016) (stating 

that the court must determine whether the parties’ agreement “clearly and 

unmistakably delegate[s] the specific question” to the arbitrator). Therefore, an 

arbitrator only has the authority to answer a question “if the parties have authorized 
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the arbitrator to answer that question.” Reed Elsevier, Inc. ex rel. LexisNexis Div. v. 

Crockett, 734 F.3d 594, 597 (6th Cir. 2013); see also Dell Webb Cmty., Inc. v. Carlson, 

817 F.3d 867, 877 (4th Cir. 2016) (holding that the arbitrator was not permitted to 

decide whether the parties’ agreement allowed for class arbitration because “the 

parties did not unmistakably provide that the arbitrator would decide” that issue); 

Butterkrust Bakeries v. Bakery, Confectionary & Tobacco Workers International 

Union, 726 F.2d 698, 700 (11th Cir. 1984) (vacating the arbitrator’s award because 

he exceeded his authority when he considered issues beyond the issue submitted by 

the parties).  

 Accordingly, courts have required that arbitrators affirm or vacate 

disciplinary decisions based only upon the “reason[s] given at the time of” the 

disciplinary decisions. Misco, 484 U.S. at 40 n.8 (quoting In re W. Va. Pulp & Paper., 

10 Lab. Arb. Rep. (BNA) at 114); see also Delta Air Lines, Inc. v. Air Line Pilots 

Association, 861 F.2d 665, 669 (11th Cir. 1988) (stating that an arbitrator dispenses 

his own form of industrial justice and exceeds his authority by considering grounds 

not available at the time of discharge to affirm or vacate the discharge); and Mobil 

Oil Corp. v. Independent Oil Workers Union, 679 F.2d 299, 303 (3d Cir. 1982) (holding 

that the arbitrator cannot consider grounds for discipline not known at the time of 

the discipline, but upholding the award because it was unclear whether he relied on 

these new grounds in reaching his decision). For example, in Butterkrust Bakeries, 

the arbitrator considered evidence that did not form the basis of the discharge to find 

that reinstatement of the employee was proper. 726 F.2d at 699. Specifically, the 
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arbitrator considered the employee’s post-discharge rehabilitation efforts to award 

the employee reinstatement. Id. The Eleventh Circuit affirmed vacatur of the award, 

holding that the arbitrator went beyond the scope of the issue submitted by the 

parties, which was whether justification existed for the discharge when the employer 

made the disciplinary decision. Id. at 700. The court held that the arbitrator exceeded 

the authority granted to him by the parties and vacated the award because the 

arbitrator based his award on additional grounds that were not part of the employer’s 

original justifications for discharge. Id. 

Thus, to avoid vacatur, arbitrators have drawn a distinction “between 

additional grounds for discharge, which remain inadmissible, and evidence of pre- or 

post-discharge conduct relevant to the originally stated grounds.” ELKOURI & 

ELKOURI, HOW ARBITRATION WORKS 8-85 (Kenneth May ed., 7th ed. 2012). 

Consequently, while arbitrators “evince a willingness to admit evidence of pre- and 

post-discharge conduct to support or refute the original grounds for [discipline],” id., 

they are not willing to affirm a disciplinary decision on novel grounds that were not 

cited as support for the original discipline.1 Therefore, an “employer cannot add other 

reasons” justifying the discipline “when the case reaches arbitration.” Id. at 8-83. 

                                                      
1 See, e.g., In re Gardner-Denver Co., 51 Lab. Arb. Rep. (BNA) 1019, 1022 (1968) 

(Ray, Arb.) (stating that the employer was not allowed to introduce evidence of 

employee’s withholding of evidence because that charge was not the basis for the 

original disciplinary decision); In re Unimart, 49 Lab. Arb. Rep. (BNA) 1207, 1210 

(1968) (Roberts, Arb.) (refusing to give weight to employee’s prior record of 

discipline when determining if good cause existed because none of the prior 

instances were related to the employer’s stated justifications for discharge); In re 
Bethlehem Steel Co., 29 Lab. Arb. Rep. (BNA) 635, 640-43 (1957) (Seward, Arb.) 

(concluding that the employer cannot state only some of the charges for the 
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In the case at bar, the Commissioner confused his role as arbitrator with his 

role as Commissioner and exceeded his authority when he affirmed Mr. Brady’s 

discipline upon new grounds. The Commissioner’s authority, in his role as arbitrator, 

was limited to consideration of the issue submitted by the parties: whether the 

discipline was justifiable on the grounds given for that discipline. Mr. Brady’s 

suspension was based solely on the findings of the Wells Report, which found he had 

“general awareness” of the ball-deflating scheme. R. at 10-11. However, the 

Commissioner did not base his subsequent award on Mr. Brady’s alleged general 

awareness. Rather, the Commissioner relied on new evidence that Mr. Brady had 

recycled his cell phone to justify Mr. Brady’s discipline on entirely novel grounds. The 

Commissioner used this evidence to support his new theory even though Mr. Wells 

“did not tell Mr. Brady at any time that he would be subject to punishment for . . . not 

turning over” his emails and texts. R. at 25. Nevertheless, the Commissioner relied 

on this new evidence to make the astronomical inference that Mr. Brady “knew about, 

approved of, consented to, and provided inducements and rewards” in support of the 

alleged ball-deflating scheme. R. at 18.  

The Commissioner did not confine himself to reviewing whether the stated 

justification for Mr. Brady’s discipline, general awareness of the ball-deflating 

scheme, was sufficient to uphold the discipline. Instead, he created new grounds and 

                                                      
discipline and then defend its discharge action on the basis of new charges); In re 
Forest Hill Foundry Co., 1 Lab. Arb. Rep. (BNA) 153, 154 (1946) (Brown, Arb.) 

(concluding that employer could only support the employee’s discipline with the 

reasons given for that discipline, and could not rely on new grounds raised during 

arbitration). 
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affirmed the discipline on those grounds. The Second Circuit concluded that the 

Commissioner was “within his discretion” to affirm the discipline on these novel 

grounds without citing any language in the Agreement or in the parties’ submission 

granting the Commissioner this authority. See Nat’l Football League Mgmt. Council, 

820 F.3d at 542. The Commissioner’s authority to decide appeals under Article 46 is 

not a limitless grant of authority to affirm the discipline on entirely new grounds that 

were not even mentioned as part of the basis for the disciplinary decision. The 

Commissioner only had the authority to answer questions that “the parties . . . 

authorized the arbitrator to answer.” Reed Elsevier, 734 F.3d at 597. The question 

the parties authorized him to answer was whether Mr. Brady’s alleged general 

awareness of the ball-deflating scheme justified the discipline, not whether the 

Commissioner could find additional grounds to justify the discipline.  

The Second Circuit also erred when it stated that it would be contradictory to 

grant players a “hearing” in front of an arbitrator yet “insist that no new findings or 

conclusions” could be made by the arbitrator. Nat’l Football League Mgmt. Council, 

820 F.3d at 541. This is a stark departure from core labor law principles. The hearing 

provided the parties with an opportunity to submit “evidence of pre- or post-discharge 

conduct relevant to the originally stated grounds” for Mr. Brady’s discipline. ELKOURI 

& ELKOURI, supra, at 8-85. Accordingly, the correctness of Mr. Brady’s discipline must 

have been evaluated “upon the reason given at the time of” that discipline. Misco, 484 

U.S. at 40 n.8 (quoting In re W. Va. Pulp & Paper, 10 Lab. Arb. Rep. (BNA) at 118). 
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The stated ground for the discipline was Mr. Brady’s general awareness of the 

scheme. Thus, the Commissioner was only authorized to determine whether the 

evidence submitted during the arbitration supported or rebutted this finding of 

general awareness, and, if it supported the finding, whether general awareness of the 

scheme justified Mr. Brady’s suspension. The parties did not give the Commissioner 

a “general charter to administer justice,” Warrior & Gulf Navigation, 363 U.S. at 581, 

by “simply agreeing to submit their disputes” to him, Stolt-Nielsen, 559 U.S. at 685. 

Therefore, the Commissioner exceeded his authority when he developed entirely 

novel grounds, which did not form any portion of the basis for the original disciplinary 

decision, and affirmed Mr. Brady’s discipline on those new grounds. 

The Second Circuit’s decision significantly harms the purpose of labor law to 

“promote industrial stabilization through” the collective bargaining agreement and 

arbitration. Warrior & Gulf Navigation, 363 U.S. at 578. By confirming the 

Commissioner’s award, the Second Circuit has introduced a large amount of 

uncertainty into labor arbitration not only for the NFL, but for labor arbitration in 

general. The value of labor arbitration is that it resolves disputes consistently by 

basing the resolution of those disputes upon the parties’ collectively bargained-for 

agreement. Allowing employees to appeal disciplinary decisions to a neutral 

arbitrator is standard practice in unionized industries. 

Labor law limits arbitrators to considering only the issues submitted by the 

parties in a disciplinary appeal: whether the grounds given for that discipline are 

justifiable. The Second Circuit injected a large degree of doubt into these appeals by 
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establishing a precedent that arbitrators are no longer confined to determining 

whether the discipline is justified by the existing grounds, but may instead craft their 

own novel grounds in affirming the discipline. Such a precedent is likely to dissuade 

employees from appealing disciplinary decisions out of a fear that new grounds may 

be sprung by the arbitrator to support the original discipline, or even support 

additional discipline. Further, this holding clearly violates this Court’s holding that 

an arbitrator may only consider issues the parties authorized him to consider. See 

Stolt-Nielsen, 559 U.S. at 687. Thus, this Court should vacate the Second Circuit’s 

decision and remand the case to the district court with instructions to vacate the 

Commissioner’s award because the parties did not authorize him to affirm the 

discipline on entirely novel grounds. 

B. The Commissioner Exceeded the Authority Granted to Him by the 

Agreement and the NFL’s Law of the Shop When He Affirmed Mr. Brady’s 

Discipline As He Did Not Provide Mr. Brady With Notice of His Potential 

Punishment and Severely Limited His Discovery. 

 

An arbitrator serves at the parties’ pleasure “to administer the rule of law 

established by their collective agreement.” Shulman, supra, at 1016. Therefore, an 

arbitrator “is confined to interpretation and application of the collective bargaining 

agreement; he does not sit to dispense his own brand of industrial justice.” Enterprise 

Wheel, 363 U.S. at 597. An arbitrator’s interpretation of the agreement is not limited 

to its express terms, but also includes “the common law of [the] particular industry.” 

Warrior & Gulf Navigation, 363 U.S. at 579. This common law of the shop “is equally 

a part of the collective bargaining agreement although not expressed in it.” Id.  
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Although the procedural requirements of the federal courts do not constrain 

an arbitrator, he nonetheless has the duty to “grant the parties a fundamentally fair 

hearing.” Bell Aerospace, 500 F.2d at 923. What is fundamentally fair depends upon 

the parties’ agreement and the industry’s law of the shop. See, e.g., Enterprise Wheel, 

363 U.S. at 597 (stating that a labor arbitrator is confined to interpretation and 

application of the parties’ collective bargaining agreement); Harry Hoffman Printing, 

950 F.2d at 99 (vacating the arbitrator’s award, which was based on lack of notice to 

the employee, because the parties’ collective bargaining agreement contained no 

notice requirement).  

Here, the Second Circuit erred in affirming the Commissioner’s award because 

the Commissioner failed to provide Mr. Brady with a fundamentally fair hearing for 

two reasons. First, the Commissioner provided Mr. Brady with no notice he could be 

suspended for general awareness of another’s wrongdoing or for obstruction of an 

NFL investigation. Both the Agreement and the NFL’s law of the shop give players a 

right to advance notice of what potential discipline will result from their actions. 

Second, the Commissioner denied Mr. Brady’s discovery request for the investigative 

documents prepared by Mr. Wells’s team in violation of the Agreement and the NFL’s 

law of the shop. By failing to provide Mr. Brady with adequate notice and discovery, 

the Commissioner ignored the requirements of the Agreement and the NFL’s law of 

the shop. Vacatur of the Commissioner’s award is proper because he exceeded his 

authority by failing to confine himself to “interpretation and application of the 
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collective bargaining agreement,” Enterprise Wheel, 363 U.S. at 597, which requires 

the NFL to provide players with advance notice of potential punishments. 

1. The Commissioner Exceeded His Appellate Authority Because He Did 

Not Provide Mr. Brady With Notice That He Could Be Suspended for 

General Awareness of Another’s Wrongdoing or Obstruction of an NFL 

Investigation. 

 

Arbitrators are not subject to the procedural “niceties observed by the federal 

courts,” but they nevertheless must “grant the parties a fundamentally fair hearing.” 

Bell Aerospace, 500 F.2d at 923; see also Ficek v. S. Pac. Co., 338 F.2d 655, 657 (9th 

Cir. 1964) (stating that courts may vacate awards where the arbitrator did not “meet 

minimal requirements of fairness,” which includes adequate notice). What is deemed 

fundamentally fair depends upon the parties’ bargained-for agreement. See, e.g., 

Harry Hoffman Printing, 950 F.2d at 99 (finding that notice was not required under 

the parties’ agreement, thus the award based on lack of notice did not draw its essence 

from the agreement and vacatur was proper); Boston Celtics Ltd. P’ship v. Shaw, 908 

F.2d 1041, 1046-47 (1st Cir. 1990) (holding that the arbitrator’s denial to extend the 

hearing was not fundamentally unfair because the parties’ agreement specifically 

required the hearing be convened after 24-hour’s notice). 

Here, the express language of the Agreement required the NFL to provide 

players with advance notice of the potential discipline that could result from certain 

conduct before a player can be punished for that conduct. Article 46 of the Agreement 

provides that the schedule of fines for misconduct “will be provided to the NFLPA 

prior to the start of training camp in each season” so the NFLPA can notify the 

players of the conduct they can be disciplined for and what discipline will result from 
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that conduct. R. at 398. The same section also creates a right of appeal where a player 

receives “a fine above the amount stated in the schedule of fines.” Id. Thus, the plain 

language of the Agreement contemplates that players are entitled to advance notice 

of all potential punishments before those punishments may be levied. 

Additionally, the notice requirement is firmly embedded in the NFL’s law of 

the shop. NFL arbitrators have consistently held that players are entitled to notice 

that their conduct will result in a specific discipline before that discipline may be 

levied. See, e.g., In re Reggie Langhorne, slip op. at 25, (April 9, 1994) (Kasher, Arb.) 

(vacating the discipline because the NFL player was not notified of the consequences 

that would flow from his refusal to practice, and holding he was entitled to such 

notice); In re New Orleans Saints Pay-for-Performance, slip op. at 8, 11-12, (Dec. 11, 

2012) (Tagliabue, Arb.) (overturning the Commissioner’s discipline of New Orleans 

Saints players because the players had no notice they could be punished for 

participation in the bounty scheme or for obstruction of the NFL’s investigation, thus, 

suspension of the players would result in inconsistent treatment). 

In In re New Orleans Saints, Arbitrator Tagliabue vacated the suspensions 

that the Commissioner imposed on the Saints players because the players were not 

given advance notice that their actions would result in suspensions. Slip op. at 2, 

(Tagliabue, Arb.). The case involved a pay-for-performance pool that provided the 

Saints’ defensive players monetary rewards for injuring certain opposing players. Id. 

at 1-2. Arbitrator Tagliabue held that the players could not be suspended for 

obstructing the NFL’s investigation of the pay-for-performance pool because there 
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was no “record of past suspensions based purely on obstructing a League 

investigation.” Id. at 8. Rather, the only evidence of punishment for obstruction of an 

NFL investigation included in the record was a fine levied against Brett Favre for 

such obstruction. Id.  

Further, Arbitrator Tagliabue found the players had no notice they could be 

suspended, or even punished, for their participation in the pay-for-performance 

scheme because the NFL had always disciplined team management for such actions. 

Id. at 10-11. Team management had always been disciplined for these schemes 

because the conduct is punished under the League Policies, which apply to team 

management, but not to players. Id. Arbitrator Tagliabue found that punishment of 

players under a policy historically calling for team-level punishment raised serious 

concerns about inconsistent treatment and lack of notice to players, and therefore, he 

vacated the suspensions of the four players. Id. at 11. 

The Commissioner, in this case, exceeded the authority granted to him by the 

Agreement because he failed to provide Mr. Brady with notice that general awareness 

or obstruction of an NFL investigation could result in a suspension, in violation of the 

plain language of the Agreement and the NFL’s law of the shop.2 Nothing in the NFL 

policies, nor in the standard player’s contract, state that a player may be suspended 

                                                      
2 Although the Commissioner based his award on Mr. Brady’s support and consent 

of the scheme to deflate game balls, R. at 18, he exceeded his authority in doing so 

because this finding was based on new grounds that were not included as 

justifications for the original disciplinary decision. The disciplinary decision was 

grounded in the Wells Report, which only found that Mr. Brady had at least 

“general awareness” of the scheme. R. at 10-11, 274, 382.  
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for general awareness of another’s wrongdoing. Contrarily, Paragraph 15 of the 

player’s contract, which Mr. Brady did have notice of, states that a player will be 

punished only when found “guilty of . . . conduct reasonably judged by the League 

Commissioner to be detrimental.” R. at 406. Further, Mr. Brady did not have notice 

he could be suspended for obstruction of an NFL investigation.  See In re New Orleans 

Saints, slip op. at 8 (Tagliabue, Arb.) (finding no history of suspensions for obstruction 

of league investigation and, rather, only finding a history of fines for such 

obstruction). 

The Commissioner ignored the plain language of the Agreement and the NFL’s 

law of the shop when he failed to provide Mr. Brady with advance notice he could be 

suspended for general awareness of another’s wrongdoing and obstruction of an NFL 

investigation. The Commissioner failed to confine himself to “interpretation and 

application of the [Agreement],” Enterprise Wheel, 363 U.S. at 597, which requires 

advance notice of the potential punishments for specific conduct. Rather, the 

Commissioner decided to “impose [his] own view of sound policy,” Stolt-Nielsen, 559 

U.S. at 672, and ignore the parties’ agreed-upon notice requirement when levying a 

novel punishment for actions never before punished by the NFL. Thus, this Court 

should vacate the Commissioner’s award of a four-game suspension because he 

exceeded his appellate authority when he ignored the notice requirement bargained-

for by the parties’ and embedded in their Agreement and the NFL’s law of the shop. 
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2. The Commissioner Exceeded His Authority Under the Agreement and 

Core Labor Law Principles When He Denied Mr. Brady’s Request for 

Discovery of the Paul, Weiss Investigative Documents. 

 

Refusing to hear evidence “pertinent and material to the controversy” is 

grounds for vacatur of an arbitration award. 9 U.S.C. § 10(a)(3). Thus, courts have 

consistently vacated awards when arbitrators have refused to compel production of 

relevant documentary evidence. See e.g., Hyman v. Pottberg’s Ex’rs, 101 F.2d 262, 

265 (2d Cir. 1939) (finding that an arbitrator must compel production of documents 

or other evidence of importance); Hoteles Condado Beach, La Concha & Convention 

Ctr. v. Union De Tronquistas, Local 901, 763 F.2d 34, 42 (1st Cir. 1985) (vacating the 

arbitration award because the arbitrator failed to consider relevant documentary 

evidence). Courts owe no deference to an arbitrator “who has failed to provide the 

parties with a full and fair hearing.” United Mine Workers v. Marrowbone Dev. Co., 

232 F.3d 383, 388 (4th Cir. 2000). 

Parties often bargain for their own procedures, and when they do, an arbitrator 

is not free to ignore the clear language of the collective bargaining agreement and 

institute his own procedures. See Misco, 484 U.S. at 40-41 (stating that arbitrators 

are able to answer procedural questions growing out of the dispute, unless the parties 

bargained for specific procedures to control). When an arbitrator ignores the 

procedural requirements in the parties’ agreement, he is not confining himself to 

“interpretation and application of the collective bargaining agreement,” and is 

exceeding his authority. Enterprise Wheel, 363 U.S. at 597. 
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In the present case, the parties did bargain for the procedures that would 

control the discovery of documents. Section 2(f) of Article 46 of the Agreement 

provides that “parties shall exchange copies of any exhibits upon which they intend 

to rely no later than three” days prior to the appeal. R. at 399. The Commissioner was 

not free to ignore this plain language in favor of his own preference of proper appellate 

procedure. The Paul, Weiss Investigative documents were the bases for the findings 

in the Wells Report, and the Wells Report was the basis for Mr. Brady’s suspension.  

The NFLMC intended to rely upon these documents in arguing that Mr. 

Brady’s suspension was proper because these documents formed the bases of Mr. 

Wells’s finding that Mr. Brady had general awareness of the ball-deflation scheme. 

Further, these documents are not protected from disclosure as attorney work-product 

because they were prepared as part of an investigation, not in anticipation of trial. 

See Fed. R. Civ. P. 26(b)(3); see also Hickman v. Taylor, 329 U.S. 495, 510-11 (1947) 

(stating that the protection of attorney work-product is intended to preserve a zone 

of privacy for an attorney to develop legal theories “with an eye toward litigation”). 

Therefore, the Commissioner was required to order disclosure of these documents 

three days prior to the appeal under the Agreement.  

The Commissioner was not free to ignore the required procedure under the 

Agreement in favor of his own procedural decision. See Misco, 484 U.S. at 40-41 

(stating that the arbitrator must abide by the parties’ bargained-for procedures in the 

collective bargaining agreement). By ignoring the unambiguous discovery 

requirement, the Commissioner “impose[d] [his] own view of sound” procedural 
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policy. Stolt-Nielsen, 559 U.S. at 672. Thus, this Court should vacate the 

Commissioner’s award because he exceeded his authority under the clear language 

of the Agreement and core labor law principles when he ignored the clear procedural 

requirements of the Agreement by failing to compel the production of pertinent and 

material documentary evidence that the NFLMC intended to rely on. 

II. THIS COURT SHOULD VACATE THE COMMISSIONER’S AWARD BECAUSE THE 

COMMISSIONER FAILED TO APPLY CRITICAL LANGUAGE FROM THE PARTIES’ 

AGREEMENT REQUIRING FINES FOR FIRST-TIME EQUIPMENT OFFENSES, AND, 

THUS, THE AWARD DOES NOT DRAW ITS ESSENCE FROM THE AGREEMENT. 

 

“[A]n arbitrator worthy of appointment in the first place must conscientiously 

respect the limits imposed on his jurisdiction, for otherwise he would not only betray 

his trust, but also undermine his own future usefulness and endanger the very system 

of self-government in which he works.” Shulman, supra, at 1008-09. Accordingly, 

courts will vacate an arbitrator’s award if the arbitrator “strays from interpretation 

and application of the agreement” when crafting the award. Major League Baseball 

Players Association v. Garvey, 532 U.S. 504, 509 (2001); see also Stolt-Nielsen, 559 

U.S. at 671-72 (reasoning that the court must vacate the award where the arbitrator 

goes beyond interpretation of the agreement and dispenses his own form of justice). 

Although courts afford arbitrators significant deference, an arbitrator cannot “shield 

from judicial correction an outlandish disposition of a grievance” simply by making 

“noises of contract interpretation.” Ethyl Corp. v. United Steelworkers, 768 F.2d 180, 

187 (7th Cir. 1985), cert. denied, 475 U.S. 1010 (1986). 

Therefore, courts have consistently vacated awards where the arbitrator fails 

to discuss probative terms in the parties’ agreement, finding that such an award is 
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not based on the arbitrator’s interpretation of the parties’ contract. See Boise 

Cascade, 309 F.3d at 1082 (stating that vacatur is proper where the arbitrator ignores 

unambiguous and probative language in in the parties’ agreement when fashioning 

his award); see also George A. Hormel & Co. v. United Food & Commercial Workers, 

Local 9, 879 F.2d 347, 351-52 (8th Cir. 1989) (reasoning that a strong possibility 

arises that the award is not based on the parties’ agreement when the arbitrator fails 

to discuss a probative term in that agreement). Further, when the parties’ agreement 

contains both general and specific provisions probative to a dispute, the “specific 

items will limit the application of a general provision to areas not inconsistent with 

the specific terms.” Kuhn, 432 F. Supp. at 1224 n.9.  

Here, the Second Circuit erred in enforcing the Commissioner’s award because 

the award was not drawn from the essence of the Agreement as the Commissioner 

ignored unambiguous and probative language requiring fines for first-time 

equipment violations. The Agreement and the NFL’s law of the shop both support the 

classification of footballs as equipment, and the proper discipline for tampering with 

footballs is a fine. The Agreement required the Commissioner to apply these specific 

provisions to Mr. Brady’s situation, and he was not free to instead craft a novel 

punishment under his general Article 46 power. In doing so, the Commissioner 

concocted an outlandish award and evaded his duty to apply the Agreement by merely 

feigning contract interpretation. 

It is established law that where an arbitrator “eschew[s] the remedies 

provided” in the parties’ agreement in favor of applying his own equitable principles, 
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his award “fail[s] to draw its essence from the contract.” In re Marine Pollution Serv., 

Inc., 857 F.2d 91, 93-94 (2d Cir. 1988). Where the plain language of the parties’ 

agreement is silent or ambiguous in regards to the parties’ dispute, the arbitrator 

may consider “other relevant sources of the parties’ intent.” Boise Cascade, 309 F.3d 

at 1082. However, where the plain language is unambiguous and probative to the 

issue, “it is presumed to evince the parties’ intent” and the arbitrator “must give effect 

to the parties’ agreement as written.” Id.; see also Clinchfield Coal Co. v. District 28, 

United Mine Workers & Local Union No. 1452, 720 F.2d 1365, 1369 (4th Cir. 1983) 

(vacating the arbitrator’s award because the arbitrator failed to discuss critical 

terminology of the parties’ agreement that would reasonably have required an 

opposite result).  

“This rule applies not only to the arbitrator’s substantive findings, but also to 

his choice of remedies.” Leed Architectural Prods., Inc. v. United Steelworkers, Local 

6674, 916 F.2d 63, 65 (2d Cir. 1990). Accordingly, when the language of the parties’ 

agreement is unambiguous and probative, “the arbitrator ha[s] no authority to 

fashion an alternative remedy.” 187 Concourse Assoc. v. Fishman, 399 F.3d 524, 526 

(2d Cir. 2005). An arbitrator has broad powers to craft a remedy, but he “does not 

have unfettered discretion . . . to impose a remedy which directly contradicts the 

express language of the collective bargaining agreement.” Bruno’s, Inc. v. United 

Food & Commercial Workers International Union, Local 1657, 858 F.2d 1529, 1531 

(11th Cir. 1988). 
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Thus, when the parties’ collective bargaining agreement contains both general 

and specific provisions that are probative to the dispute, “specific items will limit the 

application of a general provision to areas not inconsistent with the specific terms.” 

Kuhn, 432 F. Supp. at 1224 n.9. An arbitrator cannot ignore the parties’ specific, 

bargained-for terms in favor of applying the agreement’s general terms. See id. 

(finding the baseball Commissioner’s general authority to punish conduct not in the 

best interests of baseball was limited by the specific provisions of the parties’ 

collective bargaining agreement); see also Phillips v. Houston Nat’l Bank, 108 F.2d 

934, 936 (5th Cir. 1940) (concluding the interpretive principle of ejusdem generis 

applies to collective bargaining agreements so that specific terms control the 

application of general terms). 

Consequently, an arbitrator cannot ignore the specific, unambiguous terms of 

the parties’ contract and still “shield from judicial correction [his] outlandish 

disposition of [the] grievance” simply by making “noises of contract interpretation.” 

Ethyl Corp., 768 F.2d at 187. Where an arbitrator ignores the specific provisions of 

the parties’ agreement in furtherance of applying the agreement’s general terms, “no 

hypothesis other than that the arbitrator was importing into the dispute his own 

ideas of industrial justice [is] tenable.” Id.; see also Leed Architectural Prods., 916 

F.2d at 66-67 (vacating the arbitrator’s award because he did not interpret and apply 

the parties’ agreement when he established wage rates that directly contradicted the 

specific rates in the agreement); In re Marine Pollution Serv., 857 F.2d at 96 (vacating 

the arbitrator’s award because he ignored probative terminology in the parties’ 
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agreement and instead read an implied term into the agreement that contradicted 

the agreement’s plain and unambiguous language and the industry’s law of the shop). 

For example, in Kuhn, the district court vacated the Major League Baseball 

(“MLB”) Commissioner’s award because he ignored the specific punitive provisions in 

the parties’ agreement when levying discipline against the plaintiffs. 432 F. Supp. at 

1226. The parties’ agreement contained a specific provision requiring penalties for 

the Atlanta Baseball Club’s action, which included fines and suspension of members 

of the team’s management. Id. at 1225. The Commissioner ignored this provision and 

instead penalized the team by stripping it of a draft choice in the upcoming MLB 

draft, id. at 1217, under his general authority punish for activity not “in the best 

interests of baseball,” id. at 1220. The court held that if the MLB Commissioner 

wanted to impose such a harsh penalty, “the agreement should be changed to 

expressly grant the Commissioner that power.” Id. at 1226. Thus, the court vacated 

the award because the Commissioner’s punishment under his general punitive power 

conflicted with the specific, bargained-for penalties in the parties’ agreement. Id. 

Here, the Agreement contained specific, unambiguous provisions dealing with 

equipment violations, which were probative to the resolution of the parties’ dispute, 

and the Commissioner did not have the authority to ignore those provisions. Every 

year, the NFL provides the players with its “League Policies for Players” (the “Player 

Policies”). R. at 93. The NFL provides these to the players as advance notice of what 

the Commissioner considers to be conduct detrimental to the NFL and what 

punishments will result from such conduct. Id. The “Discipline for Game-Related 
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Misconduct” section of the Player Policies contains specific, bargained-for discipline 

relating to uniform and equipment violations. R. at 443. That section prohibits 

various types of equipment tampering, such as adding stickum to a receiver’s gloves, 

which the NFL considers conduct detrimental to “the integrity of the game” because 

such tampering “can give a team an unfair advantage.” Id. That section specifically 

states that first-time equipment “offenses will result in fines.” Id. (emphasis in 

original). 

The NFL’s law of the shop supports the application of this section to football 

tampering. Prior to Mr. Brady’s suspension, the NFL had consistently punished 

football tampering as an equipment violation. The NFL previously punished football 

tampering under the “Competitive Integrity Policy” (the “Integrity Policy”). The 

Integrity Policy applies at the club level and provides for punishments of the club as 

a whole or individual members of a club’s staff, but not the players. R. at 82. The 

Integrity Policy contains specific punishments for equipment violations, and the NFL 

has a history of punishing football tampering under that policy. R. at 32. 

For example, when the Carolina Panthers and the Minnesota Vikings were 

caught warming footballs on the sideline during a 2014 game, the league treated the 

situation as an equipment violation under the Integrity Policy and simply sent a 

warning to the teams. Id. Additionally, a member of the New York Jets equipment 

staff was found preparing kicking balls in a manner prohibited by the Integrity Policy 

prior to a game in 2009. Id. Again, the staff member was punished under the Integrity 

Policy’s provisions for equipment violations. Id. Although the staff member was 



 
 

37 

suspended, this punishment was specifically warranted for equipment violations 

under the Integrity Policy, which is not applicable to players. 

The Equipment Violation section is directly applicable to Mr. Brady’s situation. 

The alleged scheme involved tampering with footballs, which in fact are equipment, 

in order to “give [the] team an unfair advantage.” Id. Deflating footballs makes them 

easier to grip and throw, making this situation no different than a receiver applying 

stickum to his gloves to make catching the ball easier, or a running back placing a 

slippery substance on his jersey to make evading defenders easier. The fact that the 

Commissioner was punishing a player under the Player Policies, rather than a staff 

member pursuant to the Integrity Policy, does not warrant re-characterizing a 

football as anything other than equipment.  

Thus, the Commissioner did not have the authority to ignore the specific 

punishment for equipment violations in the Player Policies when crafting his award. 

The Player Policies provided notice to NFL players that equipment tampering is 

considered conduct detrimental to the League, and that first-time offenders would be 

punished with fines during the 2014-2015 season. R. at 443. The Commissioner 

exceeded his authority when he crafted his own punishment pursuant to his general 

Article 46 authority, which was “inconsistent with the specific terms,” Kuhn, 432 F. 

Supp. at 1224 n.9, of the Agreement requiring fines for first-time equipment offenses. 

By ignoring the specific provisions of the Player Policies governing equipment 

violations in favor his general Article 46 powers, the Commissioner crafted an award 



 
 

38 

that “directly contradicts the express language of the collective bargaining 

agreement.” Bruno’s, Inc., 858 F.2d at 1531. 

The Commissioner attempted to justify his decision to ignore the specific 

provisions by arguing the “closest parallel” in the Player Policies to football deflation 

is “the collectively bargained discipline imposed for a first violation of the policy 

governing performance enhancing drug” use. R. at 22-23. However, an arbitrator 

cannot avoid application of the Agreement simply by making “noises of contract 

interpretation.” Ethyl Corp., 768 F.2d at 187. When evaluated closely, the 

Commissioner’s claim of contract interpretation has no merit because the NFL has 

invariably treated footballs as equipment and football tampering is not logically 

comparable to steroid use. 

The NFL has consistently treated football tampering as an equipment 

violation, providing no rational, historical comparison to steroid use. The 

Commissioner claimed the two were comparable because both give players a 

competitive advantage over other players. R. at 23. However, the Equipment 

Violation section in the Player Policies states that its primary purpose is preventing 

teams and players from gaining unfair advantages. R. at 443. Further, the severe 

punishment for first-time steroid use is based not only on the competitive advantage 

it gives players, but also on the severe health consequences that stem from steroid 

use. R. at 536. Tampering with footballs does not rise to this level of severity, which 

is why the Commissioner’s comparison is not supported by any prior NFL disciplinary 

decisions. Rather, NFL disciplinary history supports characterizing footballs as 
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equipment. R. at 32 (discussing the Jets, Panthers, and Vikings football tampering 

disciplinary decisions). 

Furthermore, the NFLMC’s argument that the specific fines are simply 

minimum punishments is not supported by the Agreement. See Nat’l Football League 

Mgmt. Council, 820 F.3d at 539 (adopting the NFLMC’s argument that the stated 

fines are only minimums that do not bind the Commissioner). The NFLMC 

deceptively omitted relevant portions of the same sentence stating, “unless otherwise 

specified,” the listed fines are “minimum fines, and repeated violations will result in 

more severe penalties.” R. at 440. First, when read in context, it is clear that the 

stated fines are the punishments that will be levied for first-time offenders, while 

repeat offenders will be subject to higher fines. Id. Second, the section punishing 

equipment violations does specifically provide otherwise when it states “[f]irst 

offenses will result in fines.” R. at 443 (emphasis in original). Thus, although that 

section may not limit the dollar amount of the fine that may be imposed, it does limit 

the punishment for first-time equipment offenses to fines. Therefore, the NFLMC’s 

argument, while creative, has no merit.  

The Commissioner “based his award on some body of thought, or feeling, or 

policy, or law that is outside,” Ethyl Corp., 768 F.2d at 184-85, of the Agreement and 

the NFL’s law of the shop because neither support his notion that football tampering 

is anything other than an equipment violation. The Commissioner did not interpret 

and apply the Agreement. Rather, he imposed a remedy “which directly contradicts 

the express language of the collective bargaining agreement,” Bruno’s, Inc., 858 F.2d 
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at 1531, and his fabricated attempt at contract interpretation cannot save the award 

from vacatur. Thus, this Court should not give any deference to the Commissioner’s 

mere “noises of contract interpretation.” Ethyl Corp., 768 F.2d at 187. Rather, the 

Commissioner’s award should be vacated because he improperly ignored 

unambiguous, probative provisions of the Agreement requiring fines for first-time 

equipment offenses in favor of dispensing his own notion of industrial justice under 

his general Article 46 power. 

CONCLUSION 

The purpose of labor arbitration is to enforce the intent of the respective parties 

as encapsulated in their collective bargaining agreement. The Second Circuit 

improperly ordered the district court to confirm the Commissioner’s award because 

the Commissioner ignored the parties’ intent when crafting that award. Unless this 

Court reverses that decision, Mr. Brady will be punished in a manner 

uncontemplated by the parties. This Court owes arbitrators vast discretion in crafting 

their awards, but it does not owe an arbitrator the discretion to ignore the parties’ 

intent in favor of his own ideas of industrial justice. Therefore, this Court should 

reverse the Second Circuit decision and remand to the district court with instructions 

to vacate the Commissioner’s award and Mr. Brady’s suspension. 

 

Dated November 21, 2016. 

Respectfully submitted, 

/s/____________________ 

Counsel for Petitioners
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APPENDIX 

9 U.S.C. § 10. Same; vacation; grounds; rehearing 

(a) In any of the following cases the United States court in and for the district wherein 

the award was made may make an order vacating the award upon the application of 

any party to the arbitration-- 

(1) where the award was procured by corruption, fraud, or undue means; 

(2) where there was evident partiality or corruption in the arbitrators, or either 

of them; 

(3) where the arbitrators were guilty of misconduct in refusing to postpone the 

hearing, upon sufficient cause shown, or in refusing to hear evidence pertinent 

and material to the controversy; or of any other misbehavior by which the 

rights of any party have been prejudiced; or 

(4) where the arbitrators exceeded their powers, or so imperfectly executed 

them that a mutual, final, and definite award upon the subject matter 

submitted was not made. 

 

(b) If an award is vacated and the time within which the agreement required the 

award to be made has not expired, the court may, in its discretion, direct a rehearing 

by the arbitrators. 

 

(c) The United States district court for the district wherein an award was made that 

was issued pursuant to section 580 of title 5 may make an order vacating the award 

upon the application of a person, other than a party to the arbitration, who is 

adversely affected or aggrieved by the award, if the use of arbitration or the award is 

clearly inconsistent with the factors set forth in section 572 of title 5. 

 

29 U.S.C. § 185. Suits by and against labor organizations 

 

(a) Venue, amount, and citizenship 

Suits for violation of contracts between an employer and a labor organization 

representing employees in an industry affecting commerce as defined in this chapter, 

or between any such labor organizations, may be brought in any district court of the 

United States having jurisdiction of the parties, without respect to the amount in 

controversy or without regard to the citizenship of the parties. 

 

(b) Responsibility for acts of agent; entity for purposes of suit; enforcement of money 

judgments 

Any labor organization which represents employees in an industry affecting 

commerce as defined in this chapter and any employer whose activities affect 

commerce as defined in this chapter shall be bound by the acts of its agents. Any such 

labor organization may sue or be sued as an entity and in behalf of the employees 

whom it represents in the courts of the United States. Any money judgment against  
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APPENDIX—continued 
 

a labor organization in a district court of the United States shall be enforceable only 

against the organization as an entity and against its assets, and shall not be 

enforceable against any individual member or his assets. 

 

(c) Jurisdiction 

For the purposes of actions and proceedings by or against labor organizations 

in the district courts of the United States, district courts shall be deemed to have 

jurisdiction of a labor organization (1) in the district in which such organization 

maintains its principal office, or (2) in any district in which its duly authorized officers 

or agents are engaged in representing or acting for employee members. 

 

(d) Service of process 

The service of summons, subpoena, or other legal process of any court of the 

United States upon an officer or agent of a labor organization, in his capacity as such, 

shall constitute service upon the labor organization. 

 

(e) Determination of question of agency 

For the purposes of this section, in determining whether any person is acting 

as an “agent” of another person so as to make such other person responsible for his 

acts, the question of whether the specific acts performed were actually authorized or 

subsequently ratified shall not be controlling. 

 

28 U.S.C. § 1291. Final decisions of district courts 

 

The courts of appeals (other than the United States Court of Appeals for the 

Federal Circuit) shall have jurisdiction of appeals from all final decisions of the 

district courts of the United States, the United States District Court for the District 

of the Canal Zone, the District Court of Guam, and the District Court of the Virgin 

Islands, except where a direct review may be had in the Supreme Court. The 

jurisdiction of the United States Court of Appeals for the Federal Circuit shall be 

limited to the jurisdiction described in sections 1292(c) and (d) and 1295 of this title. 

 

28 U.S.C. § 1331. Federal Question 

 

The district courts shall have original jurisdiction of all civil actions arising 

under the Constitution, laws, or treaties of the United States. 


